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ORDER

PER SHRI A.K. GARODIA, AM:

Both these appeals are filed by the same assessee for same assessment year.

One appeal is arising in course of assessment proceedings and the second
appeal is arising in course of penalty proceedings u/s 271 (1) (c) of I T Act.
These appeals are directed against two separate orders of CIT(A) — Davangere
both dated 30.06.2016. Both appeals were heard together and are being
disposed of by way of this combined order for the sake of convenience.

2. The quantum appeal filed by the assessee before the tribunal is delayed
by 13 days and the assessee has made an application for condonation of delay
and an affidavit is also filed in this regard. This explained that both the orders
of CIT (A) are dated 30.06.2016 but the order in quantum appeal was served
on the assessee on 08.07.2016 but the order in penalty proceedings was
served on 25.07.2016. It is submitted that both orders of CIT (A) were handed
over to the Tax Consultants for necessary action and it was advised by him

that second appeal has to be filed before the tribunal but because both orders
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of CIT (A) are of same date i.e. 30.06.2016, he wrongly assumed that both
orders were served on the assessee on 25.07.2016 and delay was caused in
filing the quantum appeal because of this. He submitted that in the interest of
justice, this small delay of 13 days should be condoned. Although learned DR
of the revenue submitted that delay should not be condoned but in view of the
facts noted, we feel it proper to condone the delay. We condone the same and
admit the appeal.

3. First, we take the quantum appeal. In this appeal, this is the grievance
of the assessee that CIT (A) was not justified in dismissing the appeal of the
assessee by refusing the condone the delay in filing the appeal.

4. In course of hearing, learned AR of the assessee submitted that in para
4 of his order in quantum proceedings, learned CIT (A) has noted that there
was delay of 166 days in filing of that appeal and he has also noted the
reasons of delay submitted by the assessee as per which, it was submitted that
the AO promised to drop penalty proceedings if the assessee pays the assessed
tax and does not file appeal against quantum addition. But later, the AO
passed penalty order and then the assessee filed quantum appeal also. He
submitted that under these facts, delay should have been condoned by CIT (A).
He submitted that since learned CIT (A) did not condone the delay, the
assessee is before the tribunal. He submitted that in the facts of the present
case, the delay should be condoned and the matter should be restored to CIT
(A) for a decision on merit. Learned DR of the revenue supported the order of
CIT (A).

5. We have considered the rival submissions. In view of the facts noted by CIT

(A) in para 4 of his order and in the interest of justice, we condone the delay in
filing the quantum appeal before CIT (A) and restore the matter back to his file for
a decision on merit.

6. In the result, the quantum appeal of the assesssee is allowed for

statistical purposes.
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7. Now we take up the penalty appeal but since, the appeal in quantum
proceedings is restored to CIT (A) for a decision on merit, we feel it proper to
restore the penalty appeal also to his file for a fresh decision after deciding the

quantum appeal. We order accordingly.

8. In the result, the penalty appeal of the assesssee is also allowed for
statistical purposes.

9. In the combined result, both the quantum appeal and penalty appeal of

the assesssee are allowed for statistical purposes.

Order pronounced in the open court on the date mentioned on the caption

page.
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